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NOV 3 0 1967 


Mr. Lawrence R. Houston 
General Counsel 2 
Central Intelligence Agency 
Washington, D.C. 20505 - 


Dear Larry: 


Your request to Walt Yeagley that the Department 
review the draft letter on S. 1035 you are considering 
sending to the House Committee has been referred to me. 
I think the letter states persuasively the arguments 
against including intelligence agencies within the pro- 
hibitions of the bill, and I agree with most of your 
analysis of the bill. However, I have a couple of sug- 
gestions pertaining to your analysis of two of the sub- 
sections of the bill. 


First, I think you overstate the probable effect of 
Subsection 1(d). This subsection makes it illegal to 
réquest an employee to report on any activities unless 
they are related to the performance of his official duties. 
Your letter suggests that this subsection might prevent 
the CIA from asking an employee about reports that he is 
in unauthorized contact with foreign agents. However, sub- 
section 1(d) specifically allows requeste for information 
about the outside activities of a federal employee when 
there ig reason to believe that the activities are in con- 
flict with his official duties. It seems to me that this 
exception from the general rule of the subsection would 
eliminate the problems you pose in the last paragraph on 
page three. 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010010-2 


Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010010-2 


Second, I suggest that you consider stating the 
arguments against section 6 on the basis of an ambiguity as 
to its meaning. On the one hand, if the section requires 
a personal finding with respect to each person to be tested, 
then, as you indicate, overall security might be jeopardized 
because general regulations cannot apply. Moreover, the 
result of a personal finding would be to notify the indi- 
vidual involved that he is considered some kind of unusual 
risk. Requiring an individual to take a test because of 
some individual problem, rather than because of a general 
regulation applicable to all applicants for a particular 
job, seems a greater affront to the individual than would 
be the case under current procedures. On the other hand, 
so long as a designee, rather than the Director personally, 
has authority to order polygraph or psychological examinations, 
the practical effect Could be that the tests will be required 
in connection with certain Jobs. If this would be the result 
of the section, then the words "personal finding" can only 
ereate confusion in relations between the Agency and its 
prospective employees. 


Except for these two suggestions, I agree with the 
analysis of ‘the bill in the letter. For your information, 
I am enclosing a copy of the Attorney General's letter of 
May 19, 1967, to Senator Ervin on the earlier version of 
8. 1035 which was referred to the Senate Subcommittee on 
Constitutional Rights. 


Sincerely, 


Frank M. Wozencraft 
Assistant Attorney General 
Office of Legal Counsel 


Enclosure 
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MAY 19 1967 - 


Honorable Sam J. Ervin, Jr.. 

Chairman, * 
Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 

United States Senate, 

Washington, D. C. 20510 


. 4 
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Dear Mr. Chairman: | 


This is in response to your request for the views 
of the Department of Justice on S. 1035, a bill "To pro- 
tect the civilian employees of the executive branch of 
the United States Government in the enjoyment of their - 
constitutional rights and to prevent unwarranted BOv Ese: oe. 


‘mental invasions of their privacy." 


The bill makes ita eeieniaet offense for officers 
of executive departments or agencies, including com- 


missioned officers of the Armed Forces, to engage in 
‘any one of various personnel practices enumerated in 


section 1 affecting their civilian subordinates and 
applicants for employment. Among these are requirements 
that employees disclose certain personal information, 
submit to psychological or polygraph tests, engage in 


. certain forms of political activity, or participate in 


activities not related to the performance of official 
duties. The bill also makes it a criminal offense for 


--any officer of the Civil Service Commission to require 


or request any department or agency or any official there-. 


.in to violate any of the prohibitions of section l or - 


to require or neaneet any perce seeking to establish 


[3 
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‘ties. It to alco our view chat tha 


ek, 


@ivil service ststus or aligibility for enploynent in the 


executive branch to aubiait to any interrogation or examina ws 
vion ox ps sychologioal ox polynvaph test ecnearning certain : 
wetters of a personal nabare. A Board of kyy-loyaes’ Rights 
would be created to investigate complaints of violations ron 
or threatened Giplecons. he Hoard, whose three members 00:3 
woald be appointed by the Procident by and with the advice 
and condent of the Senate, would be empowered to Losue 
cease and desist orders, to saek to provent on unlawful a es on 
: 
moval of or suspension without Ps of an offending officer 
ther than an offioar appointed by the President by ond 


« 


‘get by conciiletion and norgsuasion, and to order the ve» 


“with the advice and consent of the Senate. Any final de~ 


+ 


temaination of tha Beard would be subject to judicial re~ 


‘view. In addition, the bill would permit civil actions 


in U. &. district courts to prevent a threntened violation 


Feat 
age 
dn 
Neh 


COGS &Gainst the consequences of a violatioa 
regardless of pied as the aggxieved sazvty nae exhausted. 


So Ra 


adaiaistrative x mnedies. 


‘Tha prohibitions cont: ain x¢d in the bill, Vesna as 
they are circumseribed by provisos eliminating certain 
possible ducexpretations whic ch would be karmfal to the 
olfective operations of the Goverment, rapragent a sub= 
otantiel dmprovement over the penoral prohibitions sot 
foeth in S. 3779, of tha O9th Congrass, which was similar 
im purpose to tha prasent bill. As with zespact to $. 3779, 


tha Genartment ere supports ¢ ene purpoce of the bill 


Pas 


fa maintain the dignicy of Individuals in Government cere. 
vice by pvotesting them fvom unnec ree acy ox unjustifiad 
ebaroachns nk upon thelr parsonal privacy and freedom. — 
Nevertheless, it is our view that dagzovanents da this 
axea should not be attempted by prescelbing eriminal penal- 
t adninisteative and 
civil remedies provided by this bill would constitute an 
unnecessary puLcen upon the Soke At the sama tine 
enactment of S. 1625 might imeaix the ability of the Govern- 
mont to per fora mnly Logitimata functions pocaiee the 
broad and vague lanvuege of a musber of the prohibitions, 
“owaver clxoumscribed to preclude certain unintended inter 


¢ 


a 


to. 
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: Although wa consider that the sie gights which 
‘the biLL sacks to protect ara adaquetely safeguarded by | 
asbeting lew aad Excoutive brash policy and practices, 
We Would net ba epposed te onactment of the bill 42 revised : 
' to satisfy the foragoingy objactioas.. We understand that -- 
i. ¢ha Civil Sarelea Comaisaion is suggesting to thia Com: 
“widttee specifie changes in this vespect.. Consequently, | 
: this rapore wii lialec itselé to these aspects of the 

‘bAL dn dca present form which ore of particular eencera 

oho ue in the context o£ our cesyonsibilitiaa. | — ' 


ps The proposed rection. Lita), prohibiting the requestieg 9.00). 
LOE. information xoz garding on ewployea's race, veligtom or 0 1. 
} gathlonal origin, aude nothing te prasent protectiona in 
Ut. thie axvea aad may prevent tha Government from obtalalng 

, datoxmation which would be valuable ta colving diseximinge 99° 

tion problews, txisting Federal Law evphibies ‘diverialuntion, 6.0. 

. hacsd on the grounds anwaerated in the ‘geetion L{a) proe aor 
‘hibition and empowers tha President to promulgate mulee cae 
‘Sorelng tha daclaved nondiscriminstion polleye 3 U.E.Ge | 
9151 (1966). Moreover, the reporting of race, raligioa — 
gnd national origin may be haly ful in gatheriag legitinata | 
‘deformation that-con segist in exposing sraas where dise 
ee otherwise invisible, Pay audst. a 


iy The euperieace of the Department ie enforcing various - 
1 Aas efainst gacial diserinination da that-sxactal statistles >. 

axa extxrenely helpful in identifying the areas where dis “S 

“\ extsaination exists. Indeed, the absence of. cage statistics — 
has sometines hampered effective enforcement. Im the past. 

dm bome areas, @ auch as voter vaglstration, it ofsen would _. 

“have bean dupossibla to prove diseximivation apart from the. 

‘ Srabiobtens gadis cea to » be. i aes ot Laue eeReee thi | 
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‘is presently trues in dealing with enployment fuvaatigationg || 
Sof doit wins aed canes against oxrivate employers aad unions under Tirle etic 
(| foo ita; VEE of the Civil Rights Act of 1964. Iu Che area of govexrme 1 oo: 
Jose) EMME employment the statistics, i€ mifataleed, will enable 
‘departeent and ageney heads re adily to make a preliminary of. . 
determination ubother the nondisorinination poliey te belay 5. 
i. ¢earriled out cad to ident they chose areas where forthor = : 
im vestigation ox other action seems to be needed, 


+ The sountery: ailing a coy interests do vot seem very ooo 
wedghty. A person's "race", ag that term is used fer tee 
| govermagnt emoloynen? purposes > ia axdinavlly selfeevident oo: 
/t any observer and cam herdiy be deamed a peive, te mnkior, —- 
asec | That, ox course, is mot tras waLthy xaspeet ta meliefion ov | 
Re Ae a in tional origin, and cou pulse ory dis clogure oe this Engowe Coe tc. 

"Po maeLom may tea counters Co coun motions of privacy. Mevere oo 
theless, fa eecoraltion. oe such considerations, wi wookd J: 
mot obgaak es pravicing Chat £2 an applicant or emoloyee — 

“Bf elamatively ebjcets to eapeagen his race, caligion, of 90°! 
saitional origin, he osy wot be c repelled todg va, We ds °°: 

808 balieve that the privileze to cefuge would be imvoked = °°: 
“i eudticlontiy otters te, sorloyely distexg the statintles, . 90” 
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eee . Howsyee daodxable it way | be to aatablish tinttations ~~ Me : 
Boers. the powers of offleara of the Government In thely cae - oo 
 dationshtps with thaie subordinates, we sarlously doubs tho 
Dull advisabiiiey of teponing criminal pansltles wpoa conduct 
‘Which te so closaly related te the normal vequired activie 
.. les of Government officers ao that which is made the sube - 
|. Jeek of the sectlon L prohibitions, If this blll were | < ae 
|, enacted inte law, Federal ose tatate is suporvisory poske 
'. tlons would constantly be acting in seril of being de 
“gpriseaed Lf they should’ inadvertently overs tap tha vague . 
' Zing between thely duties and the covduet made onlawied oe 
by the bill, ‘this could eavercly hamdfeap the operation .- 
of the Coverumant ond eves reseké dn some logs of exacwe 0.0007’ 
tive warps. To briaf, £2 the problem to whieh tha 0 6-02, 


bill is addvessed te of suffieies ab magnicude to require : ae ets 


. Logislative-trontmena, tha woo of exlminel sametions fo 6 cn oe. 
da our erent sed annie wieder ond of icine alee oo ree eee: 
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a Qs he questilonible, also, in oux opinion, that the 
-“; prohibitions contained ta the bill meak the standard for 
Se eurer in exininal low es eebhs eed by che sai adie 
ms i Bh es ; Spay Pe eG 
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iS i “That the terag of a ere sae 

. eeating a new offense aust bo sufficiently | 
ee. expltenLe te Suform Chose whe ace subject te ° 
‘S “$e whats conduct om thety part will conder 
iy thom Linble te dts ponalties, is a wells 

it gecogiiaed reyniremont, consonant alike 
:) with ordiuary uotions of fair play and the 
(i Betled cules of law, dad s statute which 
either forbids or bhairndetd the doing of an 
nec in terms go varoe that mea of common | 
iatalilgenes must necessarily guene at its 
méaning aud differ ea to Les. application, | ee As oe ae ne 
violates the first essential of due process 0 St Di 
eo a! Soonally v. Gorexah Sonntiyetion Cos, 9 5 8 
a69 U5. DOE 2 ‘SOL reCyIO ES : 


oo) Ae enamnle ag the objectionable inde fialtemss of the bili 
o,! dg the sweeping prohtbicion in gection Bde} aeaines vaguesta | oo 
i) ov directions fo participate in none joberelated wetivyities, | 
ilo) Et could be eax asteucd to oxevens ax employer fcom asking an a 
Oo  exployas to supervise or aseist du such profects ag the cuswah - 
..,, Gombined Foderal Fund Campainn, perlodia Blood sis ae ee 

i. Uo. Savings Bou id participation procran, 


Le Wa question the desixebll ity of the ‘provisions Sa the ons 
BILL for adminletentive aud civil remdies. The estabiiuhe 9) 
ci wnent of & Board on Employaas’ Rights would duplicate exisc= ; 
‘ang gxhevanse procedures in the executive branch and intexe 
OO: Same with agevey operations, the provisions of ‘section 5, 
so particularily those permitcing dasa sults izxegpeetive of 
~ | fae actuality or amount of pecuniary injury, would aubjeat 9/0). 
. Govermumt offleials to the harascom tai and inevitable hazards ©. 
ls, af vindletive om tilefcunded elvil suite, In addition, eves | 
»., &f civil remedies chould be eaccecines. they showid ba made © 
« Quatlable only aftar adsinistrative relies, procedures heve 
Jo" os been exhausted, ‘tha bill, however, would afford an DEGe VES 
4 ou/) > . gampleyea the right ta go divectly into eotiet, thus ignoring © 
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+ available to him under section 6 or any other administrative -: {| 
i | xemedies available to him. To permit an employee to sue in =: 
':* "court without exhausting available administrative remedies. / 

-\! undoubtedly would promote litigation, some of which in- ae 
, ,.evitably would result in a waste of valuable court time and aye 
_, administrative expense, - 
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